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INTERNATIONAL AGREEMENTS THAT MAY HAVE RELEVANCE TO SOCIO-ECONOMIC CONSIDERATIONS IN ARTICLE 26 OF THE CARTAGENA PROTOCOL ON BIOSAFETY

I. 	INTRODUCTION 

A.	Context: Article 26 and discussions to date 
Article 26 of the Cartagena Protocol on Biosafety[footnoteRef:2] (the Protocol) allows Parties, in reaching a decision on import under the Protocol or under their domestic measures implementing the Protocol, to take into account, “consistent with their international obligations, socio-economic considerations arising from the impact of living modified organisms on the conservation and sustainable use of biological diversity, especially with regard to the value of biological diversity to indigenous and local communities.” [2:  Adopted 29 January 2000; entry into force 11 September 2003. ] 

 
At its seventh meeting held in Pyeongchang, Republic of Korea, from 29 September to 3 October 2014, the Conference of the Parties serving as the meeting of the Parties to the Protocol (COP-MOP) decided on a number of actions, including requesting the Executive Secretary to commission a study on international agreements that may have relevance to socio-economic considerations as provided for in Article 26.[footnoteRef:3]   [3:  See COP-MOP Decision BS-VII/13. Socio-economic considerations, para 5(d). Online: https://bch.cbd.int/protocol/decisions/?decisionID=13360. ] 

This study therefore considers international agreements that may have relevance to socio-economic considerations as provided for in Article 26(1) of the Cartagena Protocol on Biosafety, as requested in paragraph 5 (d) of decision BS-VII/13. 
The study is organized into three categories of international agreements and where applicable, their related processes, namely trade agreements, human rights agreements, and environmental agreements.  
Provisions of such agreements highlighting the consideration of socio-economic factors are reproduced or elaborated in the following text.

	B. 	Methodology and structure of the study 
In the course of activities and discussions on socio-economic considerations conducted among the Parties to the Cartagena Protocol and other interested participants,[footnoteRef:4] reference was frequently made to three general categories of instruments, namely trade agreements, human rights and environmental agreements.   [4:  These include an online survey (2009), a series of online discussion groups (2011), regional online real-time conferences (2011), and a workshop on socio-economic considerations in New Delhi, India in 2011, a meeting of the Ad Hoc Technical Expert Group on Socio-economic considerations, held in Seoul, Republic of Korea in 2014, online discussions (2015) and the online discussion of the Ad Hoc Technical Expert Group on Socio-economic considerations (2016). See generally the Online Portal on Socio-Economic Considerations <https://bch.cbd.int/onlineconferences/portal_art26/se_main.shtml> and the document listing at < https://bch.cbd.int/protocol/cpb_art26_doc.shtml>. ] 

For the current study, a range of trade, environmental and human rights-related agreements and their associated processes was therefore reviewed in order to consider the extent to which they may have relevance to socio-economic considerations as provided for in Article 26. 
A list of agreements and associated processes was assembled from a review of the activities and discussions mentioned above. The agreements and processes were then examined for their relevance to socio-economic considerations. 

III. ANALYSIS 

International obligations derived from trade, environmental and human rights agreements may be relevant to socio-economic considerations, either because they include reference to socio-economic aspects, or because countries taking a decision on import of LMOs may need to be consistent with these obligations in line with Article 26(1) of the Cartagena Protocol.

A.  Trade agreements and associated processes 
The World Trade Organization (WTO) was established by the Agreement establishing the WTO. Among the agreements collectively referred to as “the WTO Agreements,” some are discussed here as having relevance to socio-economic considerations in Article 26(1) of the Cartagena Protocol. These are the General Agreement on Tariffs and Trade, the Technical Barriers to Trade Agreement, and the Sanitary and Phytosanitary Measures Agreement. 
1. General Agreement on Tariffs and Trade
The central principles of the General Agreement on Tariffs and Trade (GATT)[footnoteRef:5] are the “most-favoured nation” or “non-discrimination” rule (essentially, that any advantage granted by a WTO Member to another must be extended to all other Members) (Article I), the “national treatment” rule in Article III.4 (requiring that imported products receive the same treatment by a Member as its domestic products), and the rule generally discouraging quantitative restrictions such as quotas, import bans and export bans: Article XI.[footnoteRef:6]   [5:  General Agreement on Tariffs and Trade 1994 (GATT 1994), 1867 U.N.T.S. 187. Adopted April 1994; entry into force 1 January 1995. Currently there are 164 WTO members.  ]  [6: The WTO Agreements Series: The General Agreement on Tariffs and Trade (World Trade Organization, 1998) at pp 2-4. Online: < https://www.wto.org/english/res_e/booksp_e/agrmntseries2_gatt_e.pdf > (accessed 29 October 2016). ] 

Article XX of the GATT provides “general exceptions” to the above rules of free and open trade. 
The relevant text of Article XX is: 
Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction on international trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting party of measures:

(a)  necessary to protect public morals;

[…, or] 

(g)  relating to the conservation of exhaustible natural resources if such measures are made effective in conjunction with restrictions on domestic production or consumption; […]. 

About the interpretation of the general exceptions, the Appellate Body[footnoteRef:7] wrote:  [7:  “The Appellate Body is a standing body of seven persons that hears appeals from reports issued by panels in disputes brought by WTO Members.” See “Dispute settlement: Appellate body” online: < https://www.wto.org/english/tratop_e/dispu_e/appellate_body_e.htm > (visited 21 November 2016). ] 


The relationship between the affirmative commitments set out in, e.g., Articles I, III and XI, and the policies and interests embodied in the "General Exceptions" listed in Article XX, can be given meaning within the framework of the General Agreement and its object and purpose by a treaty interpreter only on a case-to-case basis, by careful scrutiny of the factual and legal context in a given dispute, without disregarding the words actually used by the WTO Members themselves to express their intent and purpose.[footnoteRef:8]  [8:  Appellate Body Report, United States – Standards for Reformulated and Conventional Gasoline, WT/DS2/AB/R, adopted 29 April 1996, DSR 1996:I, p. 3 at p. 18 (US—Gasoline). ] 


The party invoking one of the above exceptions bears the burden of demonstrating that one of the exceptions “encompasses” that party’s chosen measure. That party also bears the burden of showing that its proposed measure does not constitute abuse of that exception in light of the chapeau of Article XX.[footnoteRef:9] In other words, the Member proposing the measure must also demonstrate that its measure is not “arbitrary” or “unjustifiable,” or “a disguised restriction” on trade, as set out in the chapeau.  [9:  Appellate Body Report, US—Gasoline, at p. 22. ] 


(i) Article XX exception: paragraph (a) “necessary to protect public morals” 

The Panel in the US—Gambling case suggested that “public morals denotes standards of right and wrong conduct maintained by or on behalf of a community or nation,” which “can vary in time and space, depending upon a range of factors, including prevailing social, cultural, ethical and religious values.”[footnoteRef:10] It has been observed that “the Panel [in the US—Gambling decision] suggested that each WTO Member has considerable discretion to determine what practices would violate the moral code of the community.”[footnoteRef:11] Given the wide potential scope of application of the “public morals” exception, its bounds are by no means settled.  [10:  Panel Report, United States – Measures Affecting the Cross-Border Supply of Gambling and Betting Services (US-Gambling), WT/DS285/R, adopted 20 April 2005, as modified by Appellate Body Report WT/DS285/AB/R, DSR 2005:XII, p. 5797, at para. 6.465 and para. 6.461. ]  [11:  Robert Howse and Joanna Langille, “Permitting Pluralism: The Seal Products Dispute and Why the WTO Should Accept Trade Restrictions Justified by Noninstrumental Moral Values,” (2012) Yale Journal of International Law 367 at 413. Online: < https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1969567 > (accessed 30 October 2016). ] 


At least one WTO Panel, in China—Publications and Audiovisual Products, has assessed whether a measure is “necessary” under paragraph (a) by evaluating it against reasonably available alternatives: where less-restrictive alternatives are available, the measures in question are less likely to be deemed “necessary” to protect public morals. 

In that dispute, the United States had complained that measures put in place by China regulating the importation and distribution of reading materials, audio-visual home entertainment and sound recordings, and films for theatrical release, violated China’s WTO accession obligations. China asserted a public policy function of reviewing such materials for cultural protection purposes, and that this function could only be performed by state-owned “publication import entities” and not by foreign-invested enterprises. The Appellate Body confirmed the Panel’s finding that this measure, because it a priori excluded the foreign-invested enterprises, was not “necessary” because “genuine, reasonably available” alternatives existed, including the option (put forward by the United States) whereby a central government authority — i.e., neither a state-owned nor a foreign-invested entity —  would review the materials, and that this option would be less restrictive on state and foreign import entities alike.[footnoteRef:12]    [12:  Appellate Body Report, China — Measures Affecting Trading Rights and Distribution Services for Certain Publications and Audiovisual Entertainment Products (China—Publications and Audiovisual Products), adopted 21 December 2009, paras 243-249, 310, 332. Online: < https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS363/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true > (accessed 18 November 2016). ] 

 
(ii) Article XX exception: paragraph (g) “relating to the conservation of exhaustible natural resources if such measures are made effective in conjunction with restrictions on domestic production or consumption”

A WTO member wishing to defend a measure under paragraph (g) must discharge the burden of showing that the measure relates to the conservation of natural resources, that it is taken in conjunction with restrictions on domestic production or consumption, and conforms with the chapeau of Article XX.  
In US—Shrimp, the Appellate Body ruled that the scope of “exhaustible natural resources” can include living beings and not just “non-renewables” such as minerals.[footnoteRef:13]  [13:  Appellate Body Report, United States – Import Prohibition of Certain Shrimp and Shrimp Products, WT/DS58/AB/R, adopted 6 November 1998, DSR 1998:VII, p. 2755 at paras 127-131 (accessed 18 November 2016). ] 

2. Technical Barriers to Trade Agreement 
The WTO Agreement on Technical Barriers to Trade (TBT Agreement)[footnoteRef:14] aims to ensure that technical regulations, standards, including packaging, marking and labelling requirements, and procedures for assessment of conformity with technical regulations and standards do not create unnecessary obstacles to international trade.[footnoteRef:15] [14:  Entered into force with the establishment of the World Trade Organization on 1 January 1995. Signed by all WTO members as part of the “single undertaking.”   ]  [15:  See text of the TBT Agreement at < https://www.wto.org/english/docs_e/legal_e/17-tbt_e.htm >; especially the preamble and Articles 1 and 2. See also “Introduction,” The WTO Agreements Series: Technical Barriers to Trade (World Trade Organization, 2015) at p 5; and World Trade Organization, “Agreement on Technical Barriers to Trade” online: <https://www.wto.org/english/docs_e/legal_e/ursum_e.htm#dAgreement >. ] 


At the same time, the TBT Agreement recognizes that countries have the right to establish protection, at levels they consider appropriate, for human, animal or plant life or health or the environment, and should not be prevented from taking measures necessary to ensure that those levels of protection are met. The TBT Agreement aims to ensure that technical regulations, standards, testing and certification procedures (measures) do not discriminate against foreign products or among foreign producers, accord treatment that is “no less favourable” than treatment accorded to “like products” of national origin and to like products originating in any other country.
 
As with the GATT, the TBT Agreement also aims to ensure that such measures do not create unnecessary obstacles to trade and are not “more trade-restrictive than necessary” in pursuit of “legitimate objectives.” Legitimate objectives of such measures include but are not limited to national security requirements, prevention of deceptive practices, protection of human health or safety, protection of animal and plant life or health or environmental protection.[footnoteRef:16] [16:  Article 2.2, TBT Agreement. See also WTO, The WTO agreements series: Technical Barriers to Trade (Revised edition, 2014), at p. 16. ] 

3. Sanitary and Phytosanitary Measures Agreement 
The Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement)[footnoteRef:17] sets out the basic rules for food safety and animal and plant health measures that may affect trade. It provides that Members have the right to take sanitary and phytosanitary measures necessary for the protection of human, animal or plant life or health, provided that such measures are not inconsistent with the provisions of this Agreement.  [17:  Entered into force with the establishment of the World Trade Organization on 1 January 1995. Signed by all WTO members as part of the “single undertaking.”   ] 

Article 2.2 provides: “Members shall ensure that any sanitary or phytosanitary measure is applied only to the extent necessary to protect human, animal or plant life or health, is based on scientific principles and is not maintained without sufficient scientific evidence, except as provided for in paragraph 7 of Article 5.” (The latter paragraph provides for the adoption of measures on a provisional basis, “on the basis of available pertinent information”, pending “a more objective assessment of risk … within a reasonable period of time.”) 
Article 2.3 requires Members to “ensure that their sanitary and phytosanitary measures do not arbitrarily or unjustifiably discriminate between Members where identical or similar conditions prevail, including between their own territory and that of other Members. Sanitary and phytosanitary measures shall not be applied in a manner which would constitute a disguised restriction on international trade.”  
Article 2.4 provides that measures conforming to relevant provisions of the SPS Agreement "shall be presumed to be in accordance with the obligations of the Members under the provisions of GATT 1994 which relate to the use of sanitary or phytosanitary measures ...". 
Article 3.1 requires that Members base their measures on international standards, guidelines or recommendations, where they exist, and provides that sanitary or phytosanitary measures which conform to international standards, guidelines or recommendations shall be deemed to be necessary. According to Article 3.3, Members may set their own measures that result in a higher level of sanitary or phytosanitary protection than would be achieved by measures based on the relevant international standards “if there is a scientific justification, or as a consequence of the level of sanitary or phytosanitary protection a Member determines to be appropriate in accordance with the relevant provisions of" Article 5, paragraphs 1 through 8. 
Paragraph 3 of Annex A of the SPS Agreement defines “international standards, guidelines and recommendations” as those established by the Codex Alimentarius Commission for food safety, those developed under the auspices of the International Office of Epizootics for animal health and zoonoses, and those within the framework of the International Plant Protection Convention for plant health.[footnoteRef:18] Further information on these three standard setting bodies and agreements is provided below. [18:  WTO Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement). Online: < https://www.wto.org/english/tratop_e/sps_e/spsagr_e.htm > (accessed 2 November 2016).  ] 

Article 5.1 requires Members to “ensure that their sanitary or phytosanitary measures are based on an assessment … of the risks to human, animal or plant life or health, taking into account risk assessment techniques developed by the relevant international organizations.” 
The Agreement provides further guidance for the conduct of risk assessments. For example, “risk assessment” is defined for the purposes of the SPS Agreement as “the evaluation of the likelihood of entry, establishment or spread of a pest or disease within the territory of an importing Member according to the sanitary or phytosanitary measures which might be applied, and of the associated potential biological and economic consequences; or the evaluation of the potential for adverse effects on human or animal health arising from the presence of additives, contaminants, toxins or disease-causing organisms in food, beverages or feedstuffs”.[footnoteRef:19]  [19:  Annex A (Definitions), para. 4. ] 

Article 5.2 sets out the general factors (“available scientific evidence, relevant processes and production methods; relevant inspection, sampling and testing methods; prevalence of specific diseases or pests;” etc.) that Members shall take into account in risk assessment. Article 5.3 provides that in a risk assessment, “Members shall take into account as relevant economic factors: the potential damage in terms of loss of production or sales in the event of the entry, establishment or spread of a pest or disease; the costs of control or eradication in the territory of the importing Member; and the relative cost-effectiveness of alternative approaches to limiting risks.” 

(i) Codex Alimentarius Commission
The Codex Alimentarius Commission’s various documents on risk analysis are generally of a technical nature and are generally silent on socioeconomic considerations. Consumer health protection is considered the primary objective of the Codex. Ensuring fair practices in the food trade is also an important consideration, but is secondary to consumer health.[footnoteRef:20]  [20:  Working Principles for Risk Analysis for Application in the Framework of the Codex Alimentarius; principle 27. Online: < http://www.fao.org/docrep/007/y5817e/y5817e04.htm >. ] 

The “General Decisions of the [Codex] Commission”[footnoteRef:21] include “Statements of Principle concerning the role of science in the Codex Decision-Making Process and the Extent to which other factors are taken into account.” The second of these statements of principle reads:  [21:  < http://www.fao.org/docrep/009/a0247e/a0247e0a.htm#TopOfPage > (accessed 3 November 2016)] 

2. When elaborating and deciding upon food standards Codex Alimentarius will have regard, where appropriate, to other legitimate factors relevant for the health protection of consumers and for the promotion of fair practices in food trade. 

The “Criteria for the Consideration of the Other Factors Referred to in the [above] Second Statement of Principle”[footnoteRef:22] includes the following:  [22:  Ibid. ] 


other legitimate factors relevant for health protection and fair trade practices may be identified in the risk management process, and risk managers should indicate how these factors affect the selection of risk management options and the development of standards, guidelines and related texts; … 

(ii) World Organization for Animal Health  
International standards, guidelines and recommendations for animal health are developed by the World Organization for Animal Health (or OIE, based on its original name: l’Office International des Epizooties), “the intergovernmental organisation responsible for improving animal health worldwide,” and published in codes and manuals.[footnoteRef:23]  [23:  < http://www.oie.int/en/about-us/ > (accessed 2 November 2016). ] 

The Glossary of both the Terrestrial Animal Health Code and the Aquatic Animal Health Code, both published by the OIE, define “risk” as “the likelihood of the occurrence and the likely magnitude of the biological and economic consequences of an adverse event or effect to animal or human health.” They define “risk assessment” as “the evaluation of the likelihood and the biological and economic consequences of entry, establishment and spread of a hazard.”[footnoteRef:24]   [24:  < http://www.oie.int/index.php?id=169&L=0&htmfile=glossaire.htm and http://www.oie.int/index.php?id=171&L=0&htmfile=glossaire.htm > (accessed 3 November 2016)] 

Chapter 2.1 of both the Terrestrial and Aquatic Animal Health Codes provide guidance for importing countries in conducting import risk analysis. They include examples of inputs or considerations at each stage of the analysis, although the Codes point out that these are “recommendations and principles” and not details on the means for carrying out the analysis.
 
The chapters elaborate on the consideration of economic dimensions in the descriptions of the “consequence assessment” and “option evaluation” components of import risk analysis.[footnoteRef:25] "Consequence assessment" is the third step in risk assessment, described in the Terrestrial Animal Health Code as follows:  [25:  Aquatic Animal Health Code, chapter 2.1: < http://www.oie.int/index.php?id=171&L=0&htmfile=chapitre_import_risk_analysis.htm >. Terrestrial Animal Health Code, chapter 2.1: < http://www.oie.int/index.php?id=169&L=0&htmfile=chapitre_import_risk_analysis.htm >. ] 


Consequence assessment consists of describing the relationship between specified exposures to a biological agent and the consequences of those exposures. A causal process should exist by which exposures produce adverse health or environmental consequences, which may in turn lead to socio-economic consequences. The consequence assessment describes the potential consequences of a given exposure and estimates the probability of them occurring. This estimate may be either qualitative (in words) or quantitative (a numerical estimate). Examples of consequences include: 

	a	Direct consequences:
		animal infection, disease and production losses
		public health consequences. 

	b	Indirect consequences
		surveillance and control costs
		compensation costs
		potential trade losses
		adverse consequences to the environment.[footnoteRef:26]  [26:  Article 2.1.4, “Risk Assessment Steps" in Chapter 2.1, "Risk Analysis", Terrestrial Animal Health Code. The corresponding  provisions in the Aquatic Animal Health Code are the same. ] 


The results of the consequence assessment are then integrated with the results of the entry and exposure assessments, to arrive at a risk estimation, which is an overall estimate of the risks associated with the hazards identified at the outset of the import risk analysis.[footnoteRef:27]  [27:  Ibid. ] 

Once the risks identified in the risk assessment have been compared with the reduction in risk expected from proposed risk management measures (risk evaluation), the “option evaluation” is conducted. Option evaluation includes evaluating the feasibility of various risk management measures under consideration, and "the evaluation for feasibility normally focuses on technical, operational and economic factors affecting the implementation of the risk management options.”[footnoteRef:28]  [28:  Article 2.1.6, “Risk Management Components" in Chapter 2.1, "Risk Analysis", Terrestrial Animal Health Code.] 


(iii) International Plant Protection Convention
Phytosanitary assessments are developed under the auspices of the International Plant Protection Convention (IPPC). The Commission on Phytosanitary Measures, the governing body of the IPPC has adopted a number of International Standards for Phytosanitary Measures (ISPMs). 
ISPM 11 guides Members through the process of pest risk analysis.[footnoteRef:29] It includes guidance on evaluating potential phytosanitary risks to plants and plant products posed by LMOs.[footnoteRef:30] Section 2.3, in particular, describes the procedures for assessing potential economic consequences of a pest introduction; the key determinations in the procedures turn on whether a pest is of “potential economic importance” and on its potential to have “economically unacceptable impact.” Both direct and indirect pest effects may be considered. In particular,  [29:  Food and Agriculture Organization and IPPC, ISPM 11, Pest Risk Analysis for Quarantine Pests (2016). Online: < https://www.ippc.int/static/media/files/publication/en/2016/01/ISPM_11_2013_En_2015-12-22_PostCPM10_InkAmReformatted.pdf > or < https://www.ippc.int/sites/default/files/documents/1367503175_ISPM_11_2013_En_2013-05-02.pdf > (accessed 2 November 2016).  ]  [30:  Ibid. at p. 11-6. ] 

Some of the direct and indirect effects of the introduction of a pest determined in sections 2.3.1.1 and 2.3.1.2 will be of an economic nature, or affect some type of value, but not have an existing market which can be easily identified. As a result, the effects may not be adequately measured in terms of prices in established product or service markets. Examples include in particular environmental effects (such as ecosystem stability, biodiversity, amenity value) and social effects (such as employment, tourism) arising from a pest introduction. These impacts could be approximated with an appropriate non-market valuation method.[footnoteRef:31] [31:  Ibid., Section 2.3.2.4, “Non-commercial and environmental consequences” at p. 11-21. ] 

ISPM 5 is the IPPC’s Glossary of Phytosanitary Terms. Its Supplement 2 (“Guidelines on the understanding of potential economic importance and related terms including reference to environmental considerations”), clarifies that the IPPC can account for environmental impacts in economic terms, using monetary or non-monetary values, that market impacts are not the sole indicator of pest impact, and confirms that Parties may adopt phytosanitary measures even where economic damage cannot be easily quantified.[footnoteRef:32]  [32:  Food and Agriculture Organization and IPPC. ISPM 5, Glossary of Phytosanitary Terms, Supplement 2: Guidelines on the understanding of potential economic importance and related terms including reference to environmental considerations (2016). Section 1, Purpose and scope, p. 5-26. Online: < https://www.ippc.int/static/media/files/publication/en/2016/06/ISPM_05_2016_En_2016-06-03_c6w6Iq3.pdf > (accessed 2 November 2016). ] 

Supplement 2 provides this further background: “The IPPC has historically maintained that the adverse consequences of pests, including those concerning uncultivated/unmanaged plants, wild flora, habitats and ecosystems, are measured in economic terms. … The scope of the Convention applies to the protection of wild flora resulting in an important contribution to the conservation of biological diversity. However, it has been misinterpreted that the IPPC is only commercially focused and limited in scope. It has not been clearly understood that the IPPC can account for environmental concerns in economic terms.”[footnoteRef:33]  [33:  Ibid., Section 2, “Background,” at p. 5-26. ] 

In the course of an assessment (called a “pest risk analysis” or “PRA”) of whether a “pest” is a “quarantine pest,” economic considerations should be taken into account. A “pest” is defined in the Standard as “any species, strain or biotype of plant, animal or pathogenic agent injurious to plants or plant products.” A “quarantine pest” is “a pest of potential economic importance to the area endangered thereby and not yet present there, or present but not widely distributed and being officially controlled.” “Economic effects” in pest risk analysis allows for a wide variety of effects, including environmental and social effects, to be analysed, as provided in its definition:
“Economic effects: This includes market effects as well as non-market effects, such as environmental and social considerations. Measurement of the economic value of  environmental effects or social effects may be difficult to establish. For example, the survival and well-being of another species or the value of the aesthetics of a forest or a jungle. Both qualitative and quantitative worth may be considered in measuring economic effects.”[footnoteRef:34]  [34:  Ibid. at pages 5-15 (“pest”), 5-18 ("quarantine pest”), p. 5-27 (“Economic Considerations in PRA” and "economic effects”) and 5-29 ("economic effects”). ] 


B.  Human rights agreements including agreements involving the rights of indigenous peoples

1. International Covenant on Economic, Social and Cultural Rights (ICESCR) (1976)

The International Covenant on Economic, Social and Cultural Rights (ICESCR)[footnoteRef:35] gives effect to the rights enshrined in the non-binding Universal Declaration of Human Rights,[footnoteRef:36] effectively binding those States that have ratified the Covenant.  [35:  Adopted by General Assembly resolution 2200A (XXI) of 16 December 1966; entry into force 3 January 1976, in accordance with Article 27. 164 States Parties as of October 2016. ]  [36:  Adopted by General Assembly Resolution 217 A(III) of 10 December 1948.] 


The Covenant sets out a series of substantive rights, and establishes an independent monitoring body, or committee, to oversee implementation. 

Article 1 guarantees the right of all peoples to self-determination; “by virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development.” This includes the freedom to carry on economic, social and cultural activities.[footnoteRef:37] Article 1(2) provides:  [37:  Fact sheet No. 16 (Rev. 1), The Committee on Economic, Social and Cultural Rights. Online: < http://www.ohchr.org/Documents/Publications/FactSheet16rev.1en.pdf >, at p 4 of 22. ] 


All peoples may, for their own ends, freely dispose of their natural wealth and resources without prejudice to any obligations arising out of international economic co-operation, based upon the principle of mutual benefit, and international law. In no case may a people be deprived of its own means of subsistence.

Article 2(1) provides that each State Party to the Covenant undertakes “to take steps, individually and through international assistance and cooperation, especially economic and technical, to the maximum of its available resources, with a view to achieving progressively the full realization of the rights recognized in the present Covenant by all appropriate means, including particularly the adoption of legislative measures.” 

The Covenant imposes positive duties on States choosing to become parties, including duties to respect, protect, and fulfil each of the rights in the Covenant. 

The ICESCR aims to protect such rights as the right to work (Article 6) and the right of everyone to the enjoyment of just and favourable conditions of work which ensure, inter alia, “safe and healthy working conditions” (Article 7, paragraph b). 

Article 11(1) recognizes the right of everyone “to an adequate standard of living for himself and his family, including adequate food, clothing and housing, and to the continuous improvement of living conditions. The States Parties will take appropriate steps to ensure the realization of this right, recognizing to this effect the essential importance of international co-operation based on free consent." 

Article 11(2) continues: 

The States Parties to the present Covenant, recognizing the fundamental right of everyone to be free from hunger, shall take, individually and through international co-operation, the measures, including specific programmes, which are needed: 

(a) To improve methods of production, conservation and distribution of food by making full use of technical and scientific knowledge, by disseminating knowledge of the principles of nutrition and by developing or reforming agrarian systems in such a way as to achieve the most efficient development and utilization of natural resources; 

(b) Taking into account the problems of both food-importing and food-exporting countries, to ensure an equitable distribution of world food supplies in relation to need. 

The United Nations Committee on Economic, Social and Cultural Rights’ “General Comment No. 12: The Right to Adequate Food” gives some elaboration on this aspect of the ICESCR, for example identifying connections between food and the areas of health, education, employment and social security; and access to economic resources, particularly for women, and to other natural resources.[footnoteRef:38]  [38:  Online: < http://www.refworld.org/docid/4538838c11.html >. See for example para. 25 and 26. ] 



2. International Labour Organization Indigenous and Tribal Peoples Convention (ILO Convention No. 169)

The International Labour Organization Indigenous and Tribal Peoples Convention (ILO Convention No. 169)[footnoteRef:39] establishes a framework for the protection of indigenous peoples under international law by recognizing such socio-economic rights as the right to traditionally-occupied and traditionally-used territories (Article 14.1), their natural resources and their development (Article 15.3), as well as the rights to social security and health, the right to work, and the right to education.[footnoteRef:40]  [39:  Adopted 1989; entry into force 5 September 1991. 22 ratifications. Online: < http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:11300:0::NO:11300:P11300_INSTRUMENT_ID:312314:NO > (accessed 20 October 2016). ]  [40:  The United Nations Declaration on the Rights of Indigenous Peoples: A Manual for National Human Rights Institutions (Asia Pacific Forum and Office of the UN High Commissioner for Human Rights, 2013), at p 4. ] 


The Convention assigns Governments various duties to ensure that the rights in the Convention are realized. For example, governments are assigned “the responsibility for developing, with the participation of the peoples concerned, … action to protect the rights of these peoples and to guarantee respect for their integrity” (Article 2.1).  

C. Environmental agreements 

Convention on Biological Diversity 

The Cartagena Protocol on Biosafety, including Article 26 (1), should be viewed in the context of its parent treaty, the Convention on Biological Diversity.[footnoteRef:41]  [41:  Adopted 22 May 1992. 196 Parties; entry into force 29 December 1993. ] 


Article 1 of the Convention establishes the objectives of the Convention as “the conservation of biological diversity, the sustainable use of its components and the fair and equitable sharing of the benefits arising out of the utilization of genetic resources, including by appropriate access to genetic resources and by appropriate transfer of relevant technologies, taking into account all rights over those resources and to technologies, and by appropriate funding.” Article 2 defines “technology” as including biotechnology. 


Article 7 requires that 

Each Contracting Party shall, as far as possible and as appropriate, in particular for the purposes of Articles 8 to 10:

(a) Identify components of biological diversity important for its conservation and sustainable use having regard to the indicative list of categories set down in Annex I;

(b) Monitor, through sampling and other techniques, the components of biological diversity identified pursuant to subparagraph (a) above, paying particular attention to those requiring urgent conservation measures and those which offer the greatest potential for sustainable use;

(c) Identify processes and categories of activities which have or are likely to have significant adverse impacts on the conservation and sustainable use of biological diversity, and monitor their effects through sampling and other techniques; and

(d) Maintain and organize, by any mechanism data, derived from identification and monitoring activities pursuant to subparagraphs (a), (b) and (c) above. 

Annex I of the Convention on Biological Diversity, to which Article 7 refers, includes references to among others ecosystems and habitats, species and communities and described genomes and genes of social, economic, cultural or scientific importance. 


Article 8 (g) requires Contracting Parties to, as far as possible and as appropriate, 

Establish or maintain means to regulate, manage or control the risks associated with the use and release of living modified organisms resulting from biotechnology which are likely to have adverse environmental impacts that could affect the conservation and sustainable use of biological diversity, taking also into account the risks to human health.

Article 8 (j) provides that each Contracting Party shall, as far as possible and as appropriate,

subject to its national legislation, respect, preserve and maintain knowledge, innovations and practices of indigenous and local communities embodying traditional lifestyles relevant for the conservation and sustainable use of biological diversity and promote their wider application with the approval and involvement of the holders of such knowledge, innovations and practices and encourage the equitable sharing of the benefits arising from the utilization of such knowledge, innovations and practices; […] 

Article 10 of the CBD commits each Contracting Party, “as far as possible and as appropriate,” to 

(a) Integrate consideration of the conservation and sustainable use of biological resources into national decision-making;

(b) Adopt measures relating to the use of biological resources to avoid or minimize adverse impacts on biological diversity;

(c) Protect and encourage customary use of biological resources in accordance with traditional cultural practices that are compatible with conservation or sustainable use requirements;

(d) Support local populations to develop and implement remedial action in degraded areas where biological diversity has been reduced; and

(e) Encourage cooperation between its governmental authorities and its private sector in developing methods for sustainable use of biological resources. 


(i) Voluntary Guidelines

In its decision VIII/28, the Conference of the Parties endorsed voluntary guidelines on biodiversity-inclusive impact assessment and urged the Parties, other Governments and relevant organizations to apply the guidelines in the implementation of Article 14(1)(a) of the Convention.[footnoteRef:42] The guidelines note that environmental impact assessment takes into account “inter-related socio-economic, cultural and human-health impacts, both beneficial and adverse” when evaluating the likely environmental impacts of a proposed project, activity or development.[footnoteRef:43]  [42:  Impact assessment: Voluntary guidelines on biodiversity-inclusive impact assessment. COP 8 Decision VIII/28. Online: < https://www.cbd.int/decision/cop/?id=11042 > (visited 18 November 2016). ]  [43:  Ibid., Annex, “Voluntary guidelines …”, para. 5.  ] 

The guidelines identify considerations that should be incorporated into the assessment process at its various stages in order to ensure that the objectives of the Convention are met. 
One socio-economic consideration proposed by the Guidelines at the stage of screening a proposal (where it is determined whether a proposal should be assessed and if so, the level of assessment required), is: “Would the intended activity result in changes to the access to, and/or rights over biological resources?”[footnoteRef:44]  [44:  Ibid., para. 8 (c). ] 

If it is determined that a proposal ought to undergo an assessment, the guidelines suggest identifying the current and potential ecosystem services provided by the affected ecosystems and determining the values these functions represent for society. This exercise would also include giving an indication of the main beneficiaries as well as those likely adversely affected from an ecosystem services perspective, with a particular focus on vulnerable stakeholders.[footnoteRef:45]  [45:  Ibid., para. 25 (h). ] 

The following item in the guideline also has socio-economic implications: "Assessing impacts usually involves a detailed analysis of their nature, magnitude, extent and duration, and a judgement of their significance, i.e., whether the impacts are acceptable to stakeholders and society as a whole, require mitigation and/or compensation, or are unacceptable.”[footnoteRef:46] [46:  Ibid., para. 29. ] 

Among the range of “drivers of change” associated with a proposal affecting biodiversity, the guidelines refer to the fact that indirect drivers of change include “demographic, economic, socio-political, cultural and technological processes or interventions.”[footnoteRef:47]  [47:  Ibid., para. 31 (d). ] 

For the decision-making stage, “Instead of weighing conservation goals against development goals, the decision should seek to strike a balance between conservation and sustainable use for economically viable, and socially and ecologically sustainable solutions.”[footnoteRef:48]  [48:  Ibid., para. 43. ] 

Decision VIII/28 also notes “that the Akwé: Kon Voluntary Guidelines for the Conduct of Cultural, Environmental and Social Impact Assessments regarding Developments Proposed to Take Place on, or which are Likely to Impact on, Sacred Sites and on Lands and Waters Traditionally Occupied or used by Indigenous and Local Communities (decision VII/16 F, annex) should be used in conjunction with the voluntary guidelines on biodiversity-inclusive environmental impact assessment.”[footnoteRef:49] The Akwé: Kon guidelines “provide guidance to Parties and Governments on the incorporation of cultural, environmental and social considerations of indigenous and local communities into new or existing impact-assessment procedures.”[footnoteRef:50]  [49:  Secretariat of the Convention on Biological Diversity, 2004. Online: < https://www.cbd.int/doc/publications/akwe-brochure-en.pdf > (accessed 20 November 2016). ]  [50:  Ibid., at p. 3. ] 



2. International Treaty on Plant Genetic Resources for Food and Agriculture
The International Treaty on Plant Genetic Resources for Food and Agriculture (ITPGRFA or the Plant Treaty)[footnoteRef:51] has as its objectives “the conservation and sustainable use of plant genetic resources for food and agriculture and the fair and equitable sharing of the benefits arising out of their use, in harmony with the Convention on Biological Diversity, for sustainable agriculture and food security” (Article 1.1).  [51:  Adopted 2001. Entry into force 29 June 2004. Number of Contracting Parties at 8 September 2016: 140 < http://www.planttreaty.org/list_of_countries >. ] 

The Parties to the Plant Treaty have a number of obligations involving the exploration, conservation and sustainable use of plant genetic resources for food and agriculture (Article 5.1), and are to take steps to minimize or eliminate threats to such resources (Article 5.2). They must also promote in their domestic laws the sustainable use of such resources (Article 5.3), and develop and maintain legal and policy measures for promoting the sustainable use of plant genetic resources (Article 6.1). Article 6.2 outlines the types of legal and policy measures that Parties “shall develop” to promote sustainable use, including “fair agricultural practices,” and promoting plant breeding efforts together with farmers to develop varieties that are well adapted to social, ecological and economic conditions. Article 7.1 requires that Parties integrate (“as appropriate”) these activities into their agriculture and rural development policies and programmes. 
Article 9.2 provides that “In accordance with their needs and priorities, each Contracting Party should, as appropriate, and subject to its national legislation, take measures to protect and promote Farmers’ Rights, including: (a) protection of traditional knowledge relevant to plant genetic resources for food and agriculture; (b) the right to equitably participate in sharing benefits arising from the utilization of plant genetic resources for food and agriculture; and (c) the right to participate in making decisions, at the national level, on matters related to the conservation and sustainable use of plant genetic resources for food and agriculture”. Article 9.3 confirms farmers’ rights in relation to farm-saved seed and propagating material; nothing in Article 9 is to be interpreted as limiting these rights, “subject to national law and as appropriate”. 

3. United Nations Framework Convention on Climate Change 
The Framework Convention on Climate Change[footnoteRef:52] aims to achieve stabilization of greenhouse gas concentrations in the atmosphere at a level that would prevent dangerous anthropogenic interference with the climate system.[footnoteRef:53] Article 3 of the Convention sets out the “principles” for the Parties to follow in their actions to achieve this objective and to implement the Convention. Among these, Article 3.3 directs that the Parties take precautionary measures to anticipate, prevent or minimize the causes of climate change, and mitigate its adverse effects. “Policies and measures to deal with climate change should be cost-effective so as to ensure global benefits at the lowest possible cost. To achieve this, such policies and measures should take into account different socio-economic contexts, be comprehensive, cover all relevant sources, sinks and reservoirs of greenhouse gases and adaptation, and comprise all economic sectors.”[footnoteRef:54]   [52:  Adopted 9 May 1992. Entry into force 21 March 1994. 197 Parties as of 2014 < http://unfccc.int/essential_background/convention/status_of_ratification/items/2631.php > (visited 20 November 2016. ]  [53:  Article 2, “Objective”. ]  [54:  Article 3.3, “Principles”. ] 

Article 4 of the Convention, titled “Commitments”, focuses on Parties’ obligations; two of these specifically mention socio-economic information. Article 4.1, paragraphs (g) and (h), respectively, require that Parties 

promote and cooperate in scientific, technological, technical, socio-economic and other research, systematic observation and development of data archives related to the climate system and intended to further the understanding and to reduce or eliminate the remaining uncertainties regarding the causes, effects, magnitude and timing of climate change and the economic and social consequences of various response strategies; [and] 
promote and cooperate in the full, open and prompt exchange of relevant scientific, technological, technical, socio-economic and legal information related to the climate system and climate change, and to the economic and social consequences of various response strategies. 
Among the work that has been produced to give guidance to Parties was an expert meeting on improving the integration of socio-economic information into climate change impact and vulnerability assessments, including as related to adaptation planning.[footnoteRef:55]   [55:  UNFCCC expert meeting on socio-economic information under the Nairobi work programme on impacts, vulnerability and adaptation to climate change, 10-12 March 2008, online: < http://unfccc.int/adaptation/workshops_meetings/nairobi_work_programme/items/4265.php > (visited 20 November 2016). ] 

While the above approach does not relate directly to Parties’ import decisions on LMOs, it may provide relevant lessons for taking into account socio-economic considerations in the different context of climate change. 
4. Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters

The United Nations Economic Commission for Europe Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters (Aarhus Convention)[footnoteRef:56] establishes basic rules for Parties for public involvement in environmental matters, particularly in three areas: access to information, public participation, and access to justice.[footnoteRef:57]  [56:  Adopted 25 June 1998. Entry into force 30 October 2001. 47 Parties as of 27 July 2016: < http://www.unece.org/env/pp/ratification.html >. ]  [57:  Although the Aarhus Convention is an instrument of the Economic Commission for Europe, Article 19(3) provides the possibility for States from outside the United Nations Economic Commission for Europe (UNECE) region to become Parties to the Convention upon approval by the Meeting of the Parties. “Decision IV/5 on accession to the Convention by non-United Nations Commission for Europe member States” (see < http://www.unece.org/fileadmin/DAM/env/pp/mop4/Documents/ece_mp_pp_2011_CRP_3_Accession_e.pdf >) encourages states outside the UNECE region to accede to the Convention, and sets out procedural steps for such accession.] 


Parties to the Aarhus Convention recognize in the Preamble that “improved access to information and public participation in decision-making enhance the quality and the implementation of decisions, contribute to public awareness of environmental issues, give the public the opportunity to express its concerns and enable public authorities to take due account of such concerns.” The Convention thus states in its Article 1 (“Objective”) that Parties to it shall guarantee rights of access to information, public participation in decision-making, and access to justice in environmental matters, in order to contribute to the right of every person “to live in an environment adequate to his or her well-being.”[footnoteRef:58]  [58:  Aarhus Convention, Preamble and Article 1 (“Objective”). ] 


The definition of “environmental information” in Article 2(3)(a) explicitly includes “genetically modified organisms”, making such information subject to the provisions of the Aarhus Convention requiring public authorities to make such information available to the public.[footnoteRef:59]  [59:  Aarhus Convention, Articles 2, 4 and 5. ] 


Article 6 of the Aarhus Convention deals with public participation in decisions about various types of activities that are listed in an Annex to the Convention, as well as additional activities that may have a significant effect on the environment. Parties are required to inform the public of proposals to undertake such activities early in the decision-making process so that the public might participate, and to provide opportunities and the information necessary to allow the public to do so, where appropriate.[footnoteRef:60]  [60:  Aarhus Convention, Article 6. ] 


The current language of Article 6(11) provides that “Each Party shall, within the framework of its national law, apply, to the extent feasible and appropriate, provisions of this article to decisions on whether to permit the deliberate release of genetically modified organisms into the environment.” 

An amendment to Article 6(11) will, when it enters into force, remove genetically modified organisms from the scope of application of Article 6, substituting new provisions for early information provision and public participation prior to decision-making about whether to permit the release and placing on the market of GMOs. Such provisions would be required to be “complementary and mutually supportive to the provisions of [a Party’s] national biosafety framework, consistent with the Cartagena Protocol on Biosafety.”[footnoteRef:61]  [61:  This provision (adopted 25-27 May, 2005), is not yet in force, as it needs three further ratifications by countries already Party to the Aarhus Convention when the amendment was adopted: see “Decision II/1 on genetically modified organisms” (“GMO amendment”) at < http://www.unece.org/environmental-policy/conventions/public-participation/aarhus-convention/about-the-convention/amendments/gmo-amendment.html > (accessed 21 November 2016). ] 


III. CONCLUSIONS 

The purpose of the present study is to consider international agreements that may have relevance to socio-economic considerations as provided for in Article 26 of the Cartagena Protocol on Biosafety, setting out the extent to which such considerations are addressed within other international agreements and related processes. The various instruments discussed in the study allow or require varying degrees of consideration of economic and socio-economic aspects. The degree to which a given instrument addresses a socio-economic consideration may be subject to interpretation so in most cases, this study attempts to set out those agreements and processes containing socio-economic considerations and to provide the text and context as necessary. 
Generally speaking, trade agreements have specific rules that draw the boundary beyond which socioeconomic considerations may be seen as becoming a means to unduly restrict trade in living modified organisms. Exceptions to the rules of free and open trade are ultimately considered by the Dispute Settlement Body of the WTO, and these considerations are continuously developing in line with reports of panels and the Appellate Body. Some provisions of the SPS Agreement require that certain economic considerations be taken into account in risk assessment. In some international standards recognized under the SPS Agreement, provision is made for taking certain socio-economic aspects into consideration in decision-making. The provisions of environmental and human rights agreements tend to reinforce, and sometimes demand, the consideration of socio-economic factors in order to protect biological diversity and communities whose lives depend on the maintenance of such diversity, in particular local and indigenous communities, including farmers.[footnoteRef:62] In the case of certain human rights agreements the relevant provisions tend to take the form of rights and concomitant duties of States. Some environmental agreements and instruments similarly require or allow for the consideration of socio-economic impacts.   [62:  “Socio-economic considerations: Summary of the online discussions of March-April 2013” (4 June 2013), at para 29. Online: < https://www.cbd.int/doc/meetings/bs/bs-ahteg-sec-01/information/bs-ahteg-sec-01-inf-01-en.pdf > (accessed 1 November 2016).] 
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